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Ms. Lisa Collins
Clerk of the Court
Utah Court of Appeals
450 South State, 5th Floor
P. O. Box 140230
Salt Lake City, Utah 84114-0230
Dear Ms. Collins:
Re: State v. Greene
CaseNo.20050891-CA
Defense counsel submits this letter to the Clerk of the Court pursuant to rule 24(j)
of the Utah Rules of Appellate Procedure. On August 30, 2006, this Court issued a letter
asking defense counsel to file a letter "under the provisions of rule 24(j)," apprising this
Court "of the application and effect of the doctrine of invited error, on the arguments set
out in [the parties'] briefs." Below, trial counsel argued consistently and repeatedly that
the trial court should reverse because the State presented insufficient evidence to prove
Greene obtained property with a value exceeding $1000, as required by Utah Code Ann.
§§ 76-6-405 (2003) and 76-6-412(l)(b)(i) (2003). The invited error doctrine was not
raised by the State below or in its appellate brief. On appeal, defense counsel
appropriately asked this Court to reverse Greene's conviction, but inappropriately asked
this Court to remand to the trial court with orders to enter a conviction for the lesserincluded offense. The remedy requested by defense counsel on appeal, however, does not
affect this Court's analysis of the issue on appeal.
Greene maintains the invited error doctrine does not apply to his case. This Court
should review the issue on appeal and, if it agrees that there was insufficient evidence to
support Greene's conviction, should reverse Greene's conviction for theft by deception, a
third degree felony, in violation of Utah Code Ann. § 76-6-405 (2003). The following

cases are pertinent and significant to this Court's consideration of the invited error
doctrine and its possible application in Greene's case.
State v. King, 2006 UT 3,1(20 n.2, 131 P.3d 202 (declining to apply invited
error doctrine "because the State failed to raise [invited error] in its brief
(citations omitted)).
Salt Lake City v. Williams, 2005 UT App 493,f28, 128 P.3d 47 (holding
invited error doctrine prevents party from "ctak[ing] advantage of an error
committed at trial when that party led the trial court into committing the
error'" (emphasis added) (citation omitted)).
Salt Lake City v. Williams, 2005 UT App 493,1(28, 128 P.3d 47 ("The
invited error' doctrine serves two purposes: first, it allows the trial court the
first opportunity to address the claimed error, and second, 'it discourages
parties from intentionally misleading the trial court so as to preserve a
hidden ground for reversal on appeal." (citations omitted)).
State v. Casey, 2003 UT 55,p9 n.10, 82 P.3d 1106 (noting appellate courts
will refuse to consider invited error doctrine when "neither party raised this
question below or in their briefs or at oral argument").
State v. Powasnik, 918 P.2d 146, 150 n.2 (Utah Ct. App. 1996) ("Utah
appellate courts may modify criminal convictions and enter judgments of
conviction for a lesser included offense on appeal." (citations omitted)).
State v. Dunn, 850 P.2d 1201, 1209, 1211-12 (Utah 1993) (reversing for
erroneous instruction and applying court's "general power to modify
criminal judgments on appeal to direct entry of judgment" for lesserincluded offense, because "jury necessarily found every fact required for
[lesser-included offense]" and defendant "requested and received an
instruction on [lesser-included offense]," thereby indicating "a willingness to
consider [lesser-included offense] as an alternative to [offense charged]").
State v. Johnson, 821 P.2d 1150, 1159-60 (Utah 1991) (considering lesserincluded offense on appeal, even though defendant "technically . . . did not
seek to reduce the sentence . . . to the lesser included offense on appeal,"
because defendant "requested that the jury be given a lesser included
instruction" so she "can claim no surprise at this court's consideration of a
lesser included offense").

State v. Bindrup, 655 P.2d 674, 676 (Utah 1982) (reversing for insufficient
evidence and entering judgment for "included offense" because "there is
sufficient evidence to support a conviction for the included offense,"
especially "in light of the defendant's own admission at trial" that he acted
recklessly).
Utah Code Ann. § 76-1-402(5) (2003) ("If the district court on motion after
verdict or judgment, or an appellate court on appeal or certiorari, shall
determine that there is insufficient evidence to support a conviction for the
offense charged but that there is sufficient evidence to support a conviction
for an included offense and the trier of fact necessarily found every fact
required for conviction of that included offense, the verdict or judgment of
conviction may be set aside or reversed and a judgment of conviction
entered for the included offense, without necessity of a new trial, if such
relief is sought by the defendant.").
Sincerely,

Josie E. Brumfield
Appellate Attorney
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cc: Attorney General's Office

